AN EXPERIENCE OF PEER REVIEW
By Karen Todner

The problem about peer review for the Profession is that until it all goes wrong no one really looks at it and realises what it's all about. It's only when, like me, you have a terrible experience of the process that you look into it in detail and realise what an appalling procedure it is. I hate to think how much the Legal Services Commission have paid the Institute of Advances Studies (IALS) to implement it – and ended up with a worthless marker of quality.

My firm is one of the largest providers of criminal legal advice in the country. Frankly you don't grow in the way we have unless clients want to come back to you and you are doing at least an OK job for the client.  When peer review was introduced, because there was so much else going on with Carter etc, I really didn’t pay too much attention to it. Later I thought it would be good for my c v to be a peer reviewer and applied for the job. At my interview I was told they wouldn't dream of any asking me any legal questions as they were sure I knew more than the interviewers!  
Against this background my firm was asked for 15 files to be peer reviewed last September. I had a look at them and was more than happy with them – if I had been the peer reviewer I would have given them a 3.  A few weeks later we received the report back – it was very short and poorly written. It gave the files a category 4 rating. We were shocked to say the least but were confident that we could address the issues in the report particularly as we realised the peer reviewer had got many of the files mixed up – for example referring to file reviews on one file that were actually on another.  However when we read the report in detail we were amazed by some of the comments made. A short example – domestic violence case – Client made full admissions to us when we arrived at the interview. We told him to make no comment – wife may not turn up.  He made no comment and was charged. We made a bail application and he was granted bail.  He came in and gave full instructions of an admission – all were recorded and reported correctly to him. We advised him that if his wife did turn up at Court and the Crown had medical evidence then we may advise him to plead guilty - we would try to get it discontinued in the interim but otherwise he may have to plead on the day.  On the day of the trial the wife did not attend and the Client was acquitted. That file was stated to be a 'glaring example of a gross lack of knowledge of professional ethics' – because we didn’t advise him he could have taken the case to half time! – does that mean on every guilty plea you have to advise the client to take it to half time? – the courts would grind to a  halt very quickly and the Clients would receive heavier sentences for wasting the Courts time – not to mention how you go about cross examining the witness when you have full admissions in your proof of evidence! – There were other examples like this where in my view the peer reviewer just didn’t have a clue what they were talking about!  My partners and I had moments of self doubt - thinking maybe we've had the law wrong all these years – maybe its us? – but then we would think no – this peer reviewers just an idiot!

I was advised that notes must be made by a peer reviewer when they write their report so we requested those notes – we were advised they did not exist.  I was not too surprised by this because by this time I was making various enquiries into the peer review process.  I was shocked to learn that in the training given by the Institute of Advanced Legal Studies the peer reviewers are advised to destroy their notes and delete the computer programme they have to complete giving the rating for each file when reaching their conclusions! – so that firms cannot have access to them. I'm not sure this is even conduct befitting a Solicitor never mind someone sitting in judgement of others.  

We made our representations on appeal based on the report sent by the peer reviewer.   However I didn't have much confidence in the process by that time as I now appreciated that appeal process is for the same peer reviewer to look at the documents and although in the company of senior peer reviewer (whatever that may mean) – the senior peer reviewer cannot override the original peer reviewer – so the person dealing with the appeal is the same as the original peer reviewer – doesn’t seem like much of an appeal process to me – especially when were telling the original peer reviewer that he had made errors and got the law wrong!
Before Christmas we were sent a further very short report stating that whilst the peer reviewer accepted that he had made some errors none of our representations persuaded him to change his mind and that the rating would remain the same. The firm received a contract notice.   I spoke to various people at the LSC telling them 'you have made a mistake' –  some of them acknowledged that did seem to be the case – but that we would have another peer review in six months and provided we didn’t get another 4 not to worry about it! – Not to worry about it! - we had received a contract notice – one more and we were out of business – 125 good people lose their jobs and the business I've worked at for 17 years down the pan – I couldn’t believe it.  
I was advised that the next step was to make a formal complaint about the lack of note provided so that is what I did – I received a letter back stating that the LSC were happy with the process but they would now disclose the handwritten notes of the Peer reviewer (he hadn't followed the training advice to destroy them!) and the computer generated report showing each file rating.  I could not believe it when I saw that the firm had actually received, of the 15 files, one 2, eight 3s and six 4s. – Somehow that comes to an overall total of 4?! – Not when I did maths at school. I was told that peer review is not a mathematical exercise – but if the logical answer is not going to be followed then surely proper reasons must be given for it? I was also astonished to see that one of the files which was given a rating of 4 was actually marked in every category for that file as a 3 but then the overall mark was a 4. – madness. Whatsmore – two of the files that were given a 4 weren't even mentioned in the peer reviewers report at all !– we therefore presumed that they were not of concern – but in fact they were two of the files we should have been appealing against – one fifth of the files reviewed didn’t get  a mention at all in the peer reviewer's report!
This just made me even more incensed – Again I pointed this out to the Peer Review team at the LSC– but noone seemed to  be prepared to listen –  the LSC staff seem to be totally unsure of their relationship with the IALS – and noone seems to know who is in charge.  They said well just do it again in another six months time and it will be all OK – it was not OK – they had served a 1st contract notice and they had made a mistake! – but would they admit it? – No!

I decided to judicial review the decision. I instructed Andrew Keogh, himself a peer reviewer, as my expert witness. He reviewed exactly the same files and gave them a rating of 2! All through the litigation I urged the LSC to simply see the madness of what they were doing and to take remedial action – but no-one would listen.  

The hearing was supposed to be last week – one week before the hearing I received a letter simply enclosing a draft Order – we had won and the decision would be quashed and they would pay our costs! – no apology, no nothing.

Lessons to be learned:

When you mark down who you may have a conflict with think about it in the round – are you a small firm ?– do you have regional idiosyncrancies –In my view a large London firm does not want to be peer reviewed by a sole practitioner from somewhere like Bury or Boston because their practice is very different from mine.

When you send off the files request at the same time for the notes of the peer reviewer to be preserved. Also ask for the computer generated report giving rating for each file not to be deleted.  
If you need to appeal against the decision – tell the LSC you need to know the rating for each file – so ask for the computer print out and ask for the peer reviewers notes to be sent (ours were illegible so ask for them to be typed).
Have courage and faith in your own files and don't think just because some other Joe Boggs think they know best that they do – you were the one at the Police station or the at Court – you were the one on the spot giving immediate advice. Peer review is a very imprecise exercise with very few rules – if the impact on firms is to be so serious it needs to be firmed up and everyone aware of the consequences.  Its my opinion that unless something is blatantly wrong no one should sit in judgement of someone else's advice when they were not there and don't know all the facts – they can criticise letters or file management but the actual advice given depends on many things lots of which cant be recorded on a file – for example, you know that John Smith whom you have represented for years simply cant make a no comment interview – he's just not capable of it.  
Until problems like this are resolved the LSC should look very carefully at that what they have actually got for their money from the IALS because in my view it's not very much.   And the profession should think very cautiously about cooperating with such a poorly thought out yet draconian scheme.
