Funding Order changes

Information and Guidance

1.0 Introduction

1.1 Changes to the Criminal Defence Service (Funding) Order 2007 come into force on 3 August 2009.  The changes mostly relate to:

· Litigator Graduated Fee Scheme (LGFS)

· Very High Cost Cases (VHCC)

· Provisional Representation Orders (PROs)

1.2 However, there are also some minor drafting amendments and 


amendments in relation to advocates.  

2.0 LGFS

2.1 Background

2.1.1 The LGFS was introduced in January 2008. It was agreed during the consultation process that the LSC would review the payment levels of the scheme at an early stage

2.1.2 A review of the LGFS commenced in August 2008 with a meeting of representatives from the LSC, Ministry of Justice (MoJ), The Law Society and Her Majesty’s Court Service (HMCS).

2.1.3 The Terms of Reference of this group were to examine fixed fees and to address any anomalies or omissions within the Criminal Defence Service (Funding) Order 2007. The following changes were recommended and included in a Funding Order consultation with the Representative Bodies.  

2.2 Breach of Crown Court Orders

2.2.1 Previously, only new litigators could claim the fixed fee for Alleged breach of Crown Court Orders.  Now both new and original litigators can claim for this fee for Representation Orders dated on or after 3 August 2009.  

2.2.2 Please note the Funding Order does not allow the LSC to remunerate original litigators for Alleged breach of Crown Court Orders for Representation Orders dated before 3 August 2009.

2.2.3 Litigators can claim for payment in the usual way.

2.3 Additional fixed fee for hearings post sentence

2.3.1 Litigators can now claim for certain reviews or variations of orders in the crown court: 

· Section 1CA of the Crime and Disorder Act 1998 (variation and discharge of a Criminal Anti-Social Behaviour Order made on conviction under section 1C of the Crime and Disorder Act 1998)

· Section 155 of the Powers of Criminal Courts (Sentencing) Act 2000 (alteration of Crown Court sentence)

· Section 74 of the Serious Organised Crime and Police Act 2005 (assistance by defendant: review of sentence)

2.3.2 The new fixed fee is £170.21

2.3.3 Litigators will be able to claim for the above hearings for representation orders dated on or after 3 August 2009.  

2.4 Pages of Prosecution Evidence (PPE)

2.4.1 In order to ensure the above changes have no impact on the legal aid fund, the review group agreed to cap PPE at 10,000.  
2.4.2 Any PPE over 10,000 can be claimed as special preparation. 

2.4.3 Special preparation claims must be sent to the Litigator Fee Team (LFT).

2.4.4 The PPE cap and special preparation provisions apply to cases with a representation order dated on or after 3 August 2009.

2.4.5 The determining officer will take into account all of the relevant circumstances of the case and will consider whether it is reasonable to make a payment in excess of the graduated fee.  Therefore, the claim will be assessed based on reasonableness.   

2.5 Increase in fixed fees

2.5.1 The following fixed fees have been increased:

· Appeal against sentence from a Magistrates’ Court from £127.66 to £170.21

· Appeal against conviction from a Magistrates’ Court from £340.43 to £382.98

· Committal for sentence from £212.77 to £255.32

2.5.2 The increased fees apply to Representation Orders dated on or after 3 August 2009.

2.5.3 The CCLF online system has been amended and will automatically apply the new rate for cases where the Representation Order was granted on or after 3 August 2009. 

2.6 Revised transfer provisions

2.6.1 The Funding Order has been amended to provide greater clarity regarding transfers. 

2.6.2 The term transfer has been extended to include the grant of a representation order to an individual who immediately before the grant of the order

· had represented him/herself 

· had been represented privately by the litigator named on the representation order.

2.6.3 In both scenarios, the litigator shall be treated as a new litigator.  If the defendant was represented privately by a different litigator, the litigator named on the representation order shall be treated as an original litigator. 

2.6.4 A case will not be considered to be a transfer to a new litigator in the following situations:

· Where a firm of solicitors is named as litigator in the Representation Order and the solicitor or other appropriately qualified person with responsibility for the case moves to another firm

· Where a firm of solicitors is named as litigator in the Representation Order and the firm changes whether it be by merger, acquisition or in some other way, but the new firm remains closely related to the original firm 

· A solicitor or other appropriately qualified person is named as litigator in the Representation Order and the responsibility for the case is transferred to another solicitor or appropriately qualified person in the same firm or a closely related firm.

2.6.5 Where a case has been transferred to a new litigator (Lit B), and is once again transferred (Lit C), that new litigator (Lit B):

· Shall be treated as an original litigator where the transfer takes place at any time before the trial or any retrial

· Shall be treated as a new litigator where the transfer takes place during the trial or any retrial

· Shall not receive any fee where the transfer takes place after the trial or any retrial but before sentencing hearing.

2.6.6 This new provision replaces the former guidance found in Appendix B of the LGFS guidance. 

2.6.7 Where there is a transfer after trial or retrial but before a sentence hearing the following applies:

	Scenario
	Percentage of the total fee
	Case type used to determine total fee
	Claim period

	Transfer after trial and before sentencing hearing (original litigator)
	100%
	Trial
	Claim for the full trial length, excluding the length of the sentencing hearing

	Transfer after trial and before sentencing hearing (new litigator)
	10%
	Trial
	Claim for the length of the sentencing hearing 

	Transfer after retrial and before sentencing hearing (original litigator)
	25%
	Trial
	Claim for the full retrial length, excluding the length of the sentencing hearing

	Transfer after retrial and before sentencing hearing (new litigator)
	10%
	Trial
	Claim for the length of the sentencing hearing


2.6.8 The scenario ‘During trial transfer – retrial (new litigator)’ has been removed as it was a duplication of ‘Transfer during retrial (new litigator)’.

2.6.9 A litigator may not be treated both as an original litigator and as a new litigator in a case. 

3.0 VHCC 

3.1 Background

3.1.1 Some anomalies in relation to VHCCs have been addressed.

3.2 Classification of case as a VHCC

3.2.1 Where a case is classified as a VHCC and a non-panel litigator transfers the case to a VHCC panel member, the non-panel litigator must submit their claim for work done up until the date of the transfer request, to the CCU.

3.2.2 CCU will assess and pay the claim in accordance with the VHCC contract.  The non-panel litigator is not permitted to make a claim under LGFS.

3.2.3 If that firm wishes to appeal the assessment of the claim, they can appeal within the VHCC appeal provisions.  They are unable to appeal to a cost judge.

3.2.4 Where an advocate has been instructed, they should submit their claim under the Advocate Graduated Fee Scheme (AGFS) if the panel member litigator does not instruct them.  The panel member must instruct an in accordance with the VHCC Panel Member Contract provisions. 

3.3 Declassification of a VHCC

3.3.1 Where the Complex Crime Unit (CCU) declassifies a VHCC the LSC will recoup all payments that have been made to the litigator and advocate for that case with the exception of the ‘administration fee’ as set out below..  The litigator / advocate should claim payment for these cases through the respective graduated fee schemes (at the end of the case).  

3.3.2 The LSC will pay an administration fee to the case manager where the case manager was an advocate, or to the case manager’s firm where the case manager was a litigator. The fee will be calculated as three hours work for every stage except for stage 0, or part of a stage up to the date on which the case ceases to be a VHCC.  

4.0 Provisional Representation Orders 
4.1 Funding under Provisional Representation Orders (PROs) was included to coincide with the implementation of the Criminal Defence Service (Provisional Representation Orders) Regulations 2009 on 3 August 2009.

4.2 The Funding Order outlines the rates that apply to work done under a PRO it outlines what the LSC can allow when claimed in accordance with the terms of the PRO Individual Case Contract.  More detailed guidance is being produced by CCU and will be circulated in due course.

5.0  Miscellaneous amendments

· Addition of definitions for ‘PROs’ and ‘VHCC Contract’ 

· Some references to General Criminal Contract have been changed to Unified Contract 

· Some references to the contract have been changed to the Very High Cost Case contract. 

· A determining officer may inform an expert when a disbursement has been paid to a litigator either voluntarily or if requested

· Advocates have an obligation to inform the court of their appointment, in writing and within seven days, where a VHCC has been declassified

6.0  Further Information

6.1     Please refer to the following documents for more information:

· Criminal Defence Service (Funding) (Amendment) Order 2009

· LGFS Interim Review Recommendations
