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5th October 2007
Dear Andrew,

Legal Services Commission, Criminal Defence Service General Criminal Contract January 2008 issued 28th September 2007 – CDS Direct

I am a Solicitor of the Supreme Court practising in the field of publicly funded criminal defence law. I write as a member of the Law Society and my capacity as an Officer of the Court to bring to your immediate attention an issue of the utmost importance.

CDS Direct is a telephone advice service established as a ‘pilot’ by the LSC under its Access to Justice Act 1999 powers which provides telephone advice in certain defined circumstances to members of the public who, when under arrest by the police, seek to exercise their statutory right to consult with a Solicitor at any time.
The right to advice from a solicitor is established by s 58 of the Police and Criminal Evidence Act 1984 which states:-

“A person arrested and held in custody in a police station or other premises 

 shall be entitled, if he so requests to consult a solicitor privately at any time”

In March 2007 the LSC / CDS issued a Consultation on the Duty Solicitor Call Centre and CDS Direct

                            http://www.legalservices.gov.uk/docs/criminal_consultations/Consultation-dscc-cdsdirect_2.pdf
Under the heading ‘CDS Direct’ at para 6 page 2 the LSC consultation paper states the following:-

“Since October 2005 the [Legal Services] Commission has piloted a scheme   called CDS Direct, which provides telephone advice, available 24 hours a day, to clients detained in the Police Station. Currently CDS Direct only covers duty solicitor cases, not own client cases. It is restricted to those cases that are considered suitable for telephone only advice “

The ‘pilot’ is ongoing and has not been terminated by the LSC who are required under the existing GCC paragraph 9 Part B ‘Rules and Guidance…’ General Provisions and Definitions to give four weeks notice of termination.

I understand from material published by the LSC that the day to day running of the ‘pilot’ is undertaken by one or more private limited companies under contract to the LSC none of whom are firms of solicitors and who are therefore not regulated by the SRA and that the majority, if not all those who currently provide advice to members of the public are not solicitors. 

CDS Direct is not an organisation as such but simply a name given by the LSC to their pilot project. It is wholly unclear therefore as to who or what the entity is that acts for the ‘clients’  in the self description referred to above. 
The ‘pilot’, as far as any of us are aware has to date not been the subject of any independent research or independent scrutiny of any kind.

To the extent that the CDS Direct ‘pilot’ service does not facilitate the exercise of the right of those under arrest to consult with a Solicitor and/or to the extent that its intended or unintended purpose is to interfere with and frustrate that s58 PACE 1984 right then it is unlawful.

By means of the new January 2008 GCC the LSC now propose to establish CDS Direct as an ongoing service and to extend its scope to certain other types of publicly funded case which are currently undertaken by Solicitors in private practice who operate under the terms of the existing GCC. 
The LSC have previously announced that they have issued contracts to two firms of solicitors and a company named Bostalls Limited which is described by the LSC as a ‘police station agency’ and which is not a firm of solicitors and which is therefore not regulated by the SRA.

The new GCC document refers to CDS Direct in the various paragraphs which are set out on pages 172 to 175. Paragraphs 9.1, 1 to 7 purport to bind any contracting party to the CDS Direct operation.

The LSC refer in their Notice of Termination of the existing GCC (issued on 28.09.07) to a ‘consultation’ which is due to take place in relation to Code C of PACE 1984 and at paragraph 9.1 1 (b) [ page 172 of the new GCC] they refer to “the implementation of changes to paragraph 6 of PACE 1984 Code C facilitating the provision of Police Station Telephone Advice by CDS Direct to Own Solicitor Clients.”

Such a clause refers to a future contingent event which cannot in law happen since in statute there is no such concept as an ‘own solicitor’ and because the PACE Codes of Practice are inferior to the Statute under whose provisions they are drafted. I believe the clause is therefore wrong for uncertainty and unlawful.

I understand that on 24th of September 2007 the Home Office wrote to the Law Society in common with other ‘stakeholder’ groups to announce some proposed changes to Code C of PACE. In that letter they stated as follows:-

[the proposed amendment]  follows the Legal Service Commission’s public consultation ‘Duty Solicitor Call Centre and CDS Direct’ published in March 2007.  The change extends the provision of these services to further offences and does not change the entitlement for all arrested people to access free legal advice at the police station.  Initially the change will be piloted in 3 force areas (West Yorkshire, Greater Manchester and West Midlands) before being rolled out nationally
The intention attributed by the Home Office to the LSC to extend the provision of ‘these services’ to ‘further offences’ does indeed change the entitlement for all arrested people to access free legal advice and to the extent that it is in breach of s58 it is unlawful even if the extension to further offences does not take place immediately. 
The Home Office have obviously been told by the LSC and the Ministry of Justice that these proposed amendments are uncontroversial whereas they are in fact of the most profound constitutional significance. 

On the assumed grounds that the amendments are uncontroversial the Home Office official dealing with this matter has proposed only a short administrative period of ‘consultation’, initially until 17.10.07. and then extended until 24.10.07 as a result of protest from the Law Society Legal Aid Policy and Costs Team Adviser. That the Home Office should have been dragged by the LSC into what is essentially a contractual dispute between the LSC and solicitors in private practice is beyond outrageous and warrants your immediate intervention. 

As Solicitors our first duty is to uphold the Rule of Law and under ordinary professional principles we cannot in any event be a party to an unlawful contract, a contract which contains clauses which are unlawful or a contract which binds us as a matter of ordinary Contract Law to an organisation which itself is unlawful or whose stated purpose is or may be unlawful.

Those of us who work under the terms of the existing GCC are entitled to have a legitimate expectation that the existing GCC should run its course and that any new GCC should continue on the same, similar, or at least lawful terms. If our respective businesses suffer loss as a result of our inability to be a party to an unlawful contract of a contract containing unlawful terms then we will seek further advice with a view to claiming damages from the LSC and also, since CDS Direct does not itself exist as a legal entity, from those separate organisations who have signed contracts with the LSC to provide services in its name.

The Law Society is our professional body and the body whom its members, the Legal Services Commission, government and the public as a whole are entitled to look to for clarity on these issues. 

As Officers of the Court we are under an absolute duty to deal with any actual or potential irregularity as soon as it comes to our attention. Having now brought this aspect of the new GCC which was published on 28th September 2007 to your attention you are now also under an absolute duty to act. Since the LSC have issued a notice of Termination of the existing GCC there is a real and immediate risk that some solicitors may be induced to sign the new GCC, placing themselves in default and thus bringing the profession as a whole into disrepute. 

If you do not act immediately and decisively public confidence in the profession will be bound to be undermined.
I therefore call upon you to protest in the strongest possible terms to the Minister of Justice and issue Advice to members of the Law Society by no later than close of business on Monday 8th October 2007 to the effect that they should categorically not sign the new GCC as they are invited to do by the LSC, on these and any other proper grounds that you may also be in the process of considering.
Yours faithfully

Andrew W Keogh, LLM

Solicitor of the Supreme Court

