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Foreword

by Lord Falconer, Secretary of State for Constitutional Affairs and Lord Chancellor
and Vera Baird QC MP, Parliamentary Under-Secretary of State

This paper explains how the Government and the Legal Services Commission are
going to deliver a new system of legal aid that will be sustainable in the long term.
It describes the proposed Fixed and graduated fee schemes that will apply to
nearly all areas of legal aid, along with other measures to encourage efficiency and
innovation, prior to the introduction of best value competition. It follows an intensive
consultation exercise with the professions, which was launched in July 2006.

Legal Aid is fundamental to a fair and decent society. Since Clement Attlee
introduced legal aid nearly 60 years ago, it has provided millions of people with
advice, support and representation, many of whom would otherwise have been
denied access to justice because they could not have afforded to pay.

Legal aid is one of the cornerstones of the post-war welfare state, yet it is unique
as a public service in that it is provided almost entirely by thousands of private and
third sector practitioners, running their own businesses. Some of these
practitioners focus exclusively on legally aided clients, others provide services to a
whole range of people seeking help.

The expectations and pressures faced by the legal aid system today are very
different to those of sixty years ago. Legal aid fulfils two roles: it needs to be a part
of an ever more sophisticated justice system, and, as an integral part of the welfare
state, it needs to contribute to the fight against social exclusion. We need to reform
the system to make sure it can continue to fulfil these roles effectively.

The Government wants a system that puts clients first, that offers both choice and
quality. However legal aid, like the rest of the public sector, needs to live within a
finite budget: the increase in spending over the last decade (£1.5 billion in 1997 to
over £2 billion now), is unsustainable. We want a system that is fair to clients, fair
to the taxpayer, and fair to practitioners. We want a legal aid system that will be
sustainable, and is suited to the needs of the 21 century. We want a system that
will safeguard the future provision of legal aid for those who really need it.
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The Government outlined this vision in the paper A Fairer Deal for Legal Aid,
published in July 2005. It set out a new direction for the provision of legal aid and a
wide-ranging programme of reform. Follow up to it has included; Review of the
Child Care Proceedings System in England and Wales (May 2006), and Getting
earlier, better advice to vulnerable people (March 2006). We also commissioned
Lord Carter’s review of legal aid procurement; and the Legal Services Commission
has taken work forward in parallel with this, including the publication of its
Community Legal Service Strategy in March 2006.

Legal aid practitioners are extremely hard working and dedicated. But they are
caught in a system that has not kept up with the times.

Lord Carter put forward proposals for a competitive market based system for legal
aid procurement, based on quality, capacity and price. This means moving away
from a system which simply rewards hours worked, and towards one that rewards
the case as a whole. It means letting efficient providers prosper, and not supporting
inefficient ones. It means letting practitioners focus on their core tasks of delivering
good quality advice to clients, and not making them fill in gaps left by the wider
justice or welfare systems. It means providers taking their own decisions on how to
conduct and expand their businesses, rather than being stuck in an
administratively based system. This is what we are seeking to deliver.

To make this happen, we need to look at the justice system as a whole. It is in
everyone’s interests to have a justice system that operates efficiently, quickly and
proportionately. This is why the Government announced, last July, a number of
measures designed to improved the efficiency and effectiveness of the court-based
Criminal Justice System, in Delivering Simple, Speedy, Summary Justice. We now
need to build on these measures and deliver truly first class services in courts and
tribunals, so delivering a palpable improvement in the public’'s experience of the
justice system.

We would like to thank all of the 2372 individuals, firms and representative bodies
who responded in writing to the consultation on Lord Carter's Report and the
accompanying Consultation Paper. We would also like to thank all those who
attended the meetings on legal aid reform over the summer.

We understand that many practitioners are concerned about the effect of these
proposals. We have listened carefully to these concerns, and as a result we have
refined the detail and sequencing of some of the reforms to ensure we can deliver
them effectively. We will also be reconsulting on our proposed new family
schemes. But there is no escaping the fact that these are radical changes that will
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not always be easy. Yet the coming years will offer real opportunities for providers
willing to change and innovate. The challenge we face is to manage this process in
a way that is fair to all involved. It is by keeping to the fore fairness to the client,
fairness to practitioners and fairness to the taxpayer, that we will be able to deliver
a truly sustainable future for legal aid.

C Pt |
o Voo

Lord Falconer of Thoroton Vera Baird QC MP
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Introduction and Executive Summary

1.

A Fairer Deal for Legal Aid', published in July 2005, set out the Government’s
long-term strategy for legal aid. It highlighted a number of areas in which the
current system needed to be modernised. It also identified the need to
rebalance spending between civil and criminal legal aid, as well as various
problems with the current system. A critical element of the strategy was a
detailed examination of the way Government purchases legal aid services. To
this end A Fairer Deal announced that Lord Carter of Coles would be
commissioned to conduct an independent review into legal aid procurement.
Lord Carter’s remit was to deliver a system that would achieve maximum value
for money, whilst ensuring quality and the fairness of the justice system.

Lord Carter published his final report on 13 July 2006°. The Government and
the Legal Services Commission simultaneously published a joint consultation
paper on the proposals, Legal aid: a sustainable future®. This latter paper also
included the Legal Services Commission’s detailed proposals for reforms to the
civil, family and immigration schemes.

The consultation period lasted until 12 October. Over the summer months, the
Legal Aid Minister, Vera Baird QC MP toured the country to meet practitioners
to hear their views on the proposals. This involved some twenty-five meetings
in twelve different cities, meeting approximately one thousand different
practitioners. The Legal Services Commission also met practitioners to explain
the proposals and answer questions. Over 1700 legal aid professionals
attended fourteen of these events in the early autumn.

The Department for Constitutional Affairs (DCA) and the LSC received 2372
written consultation responses. These have all been analysed and considered.
Owing to the volume and complexity of these responses the analysis of these
responses is published in a separate paper on both the Department and the
LSC websites at www.dca.gov.uk/publications.htm or the consultation sections

! Department for Constitutional Affairs, A Fairer Deal for Legal Aid (July 2005) Cm 6591
% Lord Carter of Coles, Legal Aid: A market-based approach to reform (July 2006)

® Department for Constitutional Affairs and Legal Services Commission, Legal Aid: a
sustainable future (July 2006) CP 13/06
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of both the Community Legal Service and Criminal Defence Service pages at
www.legalservices.gov.uk.

Key principles

5.

The Government asked Lord Carter to devise a system of legal aid
procurement that would deliver a number of key objectives:

f  Good quality legal advice and representation for clients;
{ A sustainable, effective and efficient supplier base;
{ Value for money for the taxpayer; and

{ Contribution to the efficient, speedy and proportionate operation of the
criminal justice system.

Having considered a range of alternatives, Lord Carter concluded that the
system best able to meet these various requirements was one of best value
competition, based on quality, capacity and price. Most of those responding
accepted that the procurement system is in need of reform. Key representative
bodies, and many individual respondents, all accepted that a market-based
system offered the best route for this reform. The Government agrees.

The issue of quality was a vital part of Lord Carter’s thinking. This is why he
proposed a minimum standard of quality for all practitioners, assessed through
a system of peer review. The concept of best value competition must
encompass both price and quality. All the proposals in this paper are designed
with this fundamental tenet in mind.

A market-based system should be more efficient to run than an administratively
based one, and it should encourage greater efficiency amongst providers. More
importantly, it also offers the best long-term guarantees for a stable and
sustainable legal aid system. A market in which practitioners can make a
reasonable return on their investment is one that is likely to continue to attract
new entrants of the right calibre.

The Government is also attracted to such a system because it leads to a focus
on paying for effective service provided to the client, rather than the hours
worked by the practitioner — a system based on delivery, rather than inputs.
This is the most responsible approach to take in the interests of both clients
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and taxpayers. It is also the fairest approach for providers, in that it both
encourages and rewards efficiency.

The current proposals also address the unsustainable escalation in legal aid
spending we have witnessed over the last decade. Lord Carter recognised that
a market-based system could not take effect immediately (or at least, not
everywhere), and that therefore the prospect of this would not in itself
immediately stop the rise in spending.

. Lord Carter proposed a system of fixed and graduated fees to manage the

transitional period to full market competition. Fixed or graduated fee schemes
were put forward for a range of criminal work. Simultaneously, the Government
and the LSC also published proposals for new civil, family and immigration fee
schemes.

Most respondents expressed at least some opposition to fixed and graduated
fees. However, the firm view of both the Government and LSC is that the
principle of fixed and graduated fees is the right one. A predictable payment
encourages a focus on the work required, and encourages efficiency. The
Government considers that both these elements need to be incorporated into
the procurement system as soon as possible, in order for market disciplines to
develop. In the context of a £130 million overspend on legal aid, fixed and
graduated fees are also vital to stop the unsustainable rise in spending — which
will otherwise put particular pressure on civil and family legal aid services.

Nonetheless, Lord Carter also recognised that ‘one size does not fit all. As
fixed and graduated fees are crucial to the long-term success of our strategy,
we recognise that we must get the design and timing of each fee scheme right.
We understand that this is a major change for practitioners. We have listened
to, and carefully analysed, what the various respondents have said, and we
have made a number of adjustments to particular schemes, whether on the
timing of their implementation or on their detailed design.

Many respondents suggested that the proposed fees, across he various
schemes, did not make sufficient allowances for variables caused by local
market conditions. However, in order for efficiency to be fully encouraged, the
fees must generally be as simple as possible, without an array of ‘bolt-ons’: if
additional payments were available as a matter of course in more expensive
cases, there would be far less of an incentive to seek more efficient working
practices. Fixed and graduated fees revolve around the concept of ‘swings and
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roundabouts’ — that is, a case that is more expensive than the standard fee to a
firm will be balanced, in the long run, by one that is cheaper.

One of the points respondents made was that they should not be financially
penalised as a result of factors outside of their control. The whole justice
system needs addressing if firms are to maximise efficiency. Lord Carter also
saw this as crucial to the success of his proposals; the Government agrees.
There is a wider process of criminal justice reform taking place, focusing on
efficiency, speed and proportionality of approach (‘simple, speedy, summary’).
Lord Carter also put forward a number of concrete measures for better
information sharing between Government and the professions, and better
engagement between Government agencies and legal aid professionals.
Respondents largely accepted the value of such an approach, and we will be
taking this forward.

An important part of this ‘whole system’ reform is reform of the LSC itself. Lord
Carter recommended, and we accept, that the LSC must make efficiency
savings as part of the new system. This document includes a section on how
the LSC will take this forward.

We have paid close attention to what respondents have said to us, and have
adapted some of our proposals, where necessary, to get the reforms right.
However the following principles will structure our approach to buying legal aid
in the future:

{ afocus on service to the client rather than simply hours worked;
{ best value competition based on quality, price and capacity;

{ fixed and graduated fees to manage the transitional period, both to prime
the market and stabilise spending (with certain allowances for exceptional
cases and particular local market conditions); and

' measures to ensure sustainability both in the transitional period and in the
long term.

These principles run through the schemes set out in this document.
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Summary of criminal legal aid schemes

19.

20.

21.

22.

23.

24.

The Legal Services Commission will introduce fixed fees for legal aid work in
police stations from October 2007, prior to the introduction of competitive
tendering on an area basis from October 2008. There will be further local
consultation on the design of boundary areas in February 2007.

Revised standard fees for magistrates’ courts work will be introduced in urban
areas from April 2007, rolling up travel and waiting payments. Competitive
tendering will be introduced to the market from October 2008.

The DCA and the LSC will introduce a revised graduated fees scheme for
advocates from April 2007. The new scheme will incorporate individual fees for
many ancillary hearings within the graduated fees, making the scheme simpler.
The new scheme also rebalances the existing one, so that shorter cases are
fairly rewarded.

The DCA and the LSC will introduce a Litigators Graduated Fees Scheme from
October 2007 for all Crown Court cases that are not individually contracted
under the Very High Cost Case Contract regime. The litigators graduated fee
scheme will replace the current scheme in which fees are paid ex post facto in
non contracted cases. The introduction of the scheme has been delayed (from
April 2007) in order to allow providers to adapt to such a significant change.

By October 2008 the LSC will introduce a Single Graduated Fee scheme,
which will combine fees for both litigators and advocates and begin to introduce
competitive tendering.

The LSC will introduce a panel of Very High Cost Cases (VHCC) providers for
criminal work. Detailed proposals on the qualification and selection process for
the VHCC panel will be the subject of further consultation early in 2007.

Summary of civil, family and immigration legal aid schemes

25.

The rates for solicitors in private family law cases as between the county court
and the family proceedings court will be harmonised in April 2007, in advance
of the introduction of the new Family Private Representation scheme in April
2008.
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